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2011 Developments

•2011 Legislative Changes

•Most Comprehensive Changes 
Since 2004 Reforms 

•Although the 2004 changes 
resulted in lower workers’
compensation costs, many were 
concerned that Tennessee’s 
system was still complicated and 
costly
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Why were the 2011 Reforms 
Necessary?

•Effort to promote job growth in 
Tennessee
•Tennessee is consistently a 
higher-cost state in which to do 
business and this is linked to 
higher workers’ comp costs
•Critics argued that Tennessee is 
inconsistent, unpredictable, and 
creates “an unintended incentive 
to provide free health coverage 
along with a cash bonus, to any 
litigated claim.”
(Human Resource Study 
Committee)
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2011 Changes

1. Construction Industry
2. Definition of Injury
3. Occupational Diseases
4. Presumption favoring treating physicians
5. Communications with treating physicians
6. Future Medical Expenses / D & D Settlements
7. Intoxication/drug use defense
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Legislative Change Number 1: 
Construction Industry

• Clarifies some of the language in last year’s law 
concerning the requirement that persons in the 
construction industry must carry workers’
compensation insurance on themselves

• Changes who may apply for an exemption from 
carrying workers’ compensation insurance

• New law becomes effective October 1, 2011
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Legislative Change Number 1: 
Construction Industry (cont.)

• This new provision provides an exemption for 
certain types of construction service providers 
from the workers’ compensation requirement

Up to 5 officers from one corporation may 
be exempt
Up to 5 owners of one family-owned 

business may be exempt
A member owning at least 20% or more 

of a limited liability company
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Legislative Change Number 1: 
Construction Industry (cont.)

• Additional Exemptions for:
Up to 3 construction service providers performing 

actual labor (not supervising) on a commercial 
construction project.

 General Contractor selects the three construction 
services providers for the construction site

 General Contractor must notify the chosen 
providers

 General Contractor must maintain a record of 
identifying each exempt construction services 
provider
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Legislative Change Number 2:
Definition of Injury 

•New Law narrows 
the definition of the 
terms “injury” and 
“personal injury” for 
purposes of workers’
compensation law
•Applies to injuries 
occurring on or after 
the effective date of 
June 6, 2011
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Legislative Change Number 2: 
Definition of Injury (cont.)

• Old Definition (Tenn. Code Ann. §50-6-102(12):  “Injury” and 
“personal injury” mean an injury by accident arising out of and in 
the course and scope of employment that causes either 
disablement or death of the employee and shall include 
occupational diseases….”

• New Definition:  “Injury” and “personal injury” mean an injury by 
accident arising out of and in the course of employment that 
causes either disablement or death of the employee provided 
that: 

 An injury is by “accident” only if the injury is caused by a 
specific incident, or set of incidents, arising out of and in 
the course of employment, and is identifiable by time and 
place of occurrence

 Injury does not include (1)  a disease in any form, except 
when the disease arises out of and in the course/scope 
employment and (2) Cumulative trauma conditions, 
including hearing loss, carpal tunnel, or other repetitive 
motion conditions unless such condition arose primarily out 
of and in the course/scope employment
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•What does this change 
in language mean to 
employers?
Employee must 
identify the specific 
time/place of the injury
May result in less 
claims becoming 
compensable “injuries”

Legislative Change Number 2: 
Definition of Injury (cont.)
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Legislative Change Number 3: 
Occupational Diseases

• Tenn. Code Ann. §50-6-301 is amended to add 
that: “cumulative trauma conditions, hearing 
loss, carpal tunnel syndrome, and all other 
repetitive motion conditions shall not be 
considered an occupational disease unless such 
conditions arose primarily out of and in the 
course/scope employment”

• Applies to all injuries occurring on or after June 
6, 2011
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Legislative Change Number 3: 
Occupational Injuries (cont.)
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Legislative Change Number 3: 
Occupational Injuries (cont.)

 Under prior law, conditions such as an 
exacerbation of pre-existing arthritis would be 
compensable  

 For example, if an employee’s work contributes 
to the employee’s hearing loss but the hearing 
loss is primarily due to the employee’s age, the 
hearing loss is now not an injury covered by 
workers’ compensation
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Legislative Change Number 4: 
Presumption Favoring Treating Physicians

• New law states that the opinion of the treating 
physician shall be presumed correct on the issue 
of causation

• This presumption may be rebutted by a 
preponderance of the evidence

Under prior law, trial court had more 
discretion to weigh testimony
Only applies to causation
Does not apply to treating physician’s 

opinion regarding issues of impairment, 
disability, restrictions, and treatment



15

Legislative Change Number 4: 
Presumption Favoring Treating Physician (cont.)

• Meant to eliminate analysis often 
employed by trial courts under the 
old law

• “It is entirely appropriate for a 
trial judge to predicate an award on 
medical testimony to the effect that 
a given incident could be the cause 
of the employee’s injury, when the 
trial judge also has heard lay 
testimony from which it may be 
reasonably inferred that the incident 
was in fact the cause of the injury.”
Hill v. Eagle Bend Mfg., 942 S.W.2d 
483, 487.
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Legislative Change Number 5: 
Communications With Treating Physicians

•Applies to injuries occurring 
on or after June 6, 2011
•New law is in response to the 
2008 Tennessee Supreme 
Court case of Overstreet v. 
TRW and a 2009 law clarifying 
the case
•Employers thought the 2009 
requirements were still 
burdensome to the process
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Legislative Change Number 5: 
Communications With Treating Physicians (cont.)

• Tenn. Code Ann. §50-6-204(a) now states:
 Any medical provider who is authorized by the 

employer and has treated or provided medical 
care to an injured employee may communicate, 
orally or in writing, with the employer, or the 
employer’s attorney

 Employee shall sign a DOL-prescribed medical 
authorization form and the medical provider must 
honor any request by the employer for medical 
information, records, and opinions

 Employer shall provide to Employee copies of all 
materials provided to the physician or received 
from the physician at least 10 days prior to 
deposition
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Legislative Change Number 6: 
Future Medical Expenses / D & D Settlements

• Old Law:  Future medical expenses could not be 
closed for 3 years 

• New Law:  Future medical expenses may be 
settled and closed at any time except in cases of 
permanent and total disability
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Legislative Change Number 6: 
Future Medical Expenses / D & D Settlements 
(cont.)

• Retains the provisions that the court or TDOL, 
whichever entity approves the settlement, must 
determine that the settlement is in the best 
interest of the employee

• Employee must be advised of the consequences 
of the settlement regarding Medicare and 
TennCare benefits and liabilities

• Doubtful and disputed settlements—no 
restrictions apply so long as the settlement is 
determined to be in the best interest of the 
employee
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Legislative Change Number 7: 
Intoxication/Drug Use Defense
•Effective July 1, 2011
•Applies only if the 
Employer is a TN 
Certified Drug-Free 
Workplace
•Upon a positive test (or 
refusal to test), there is 
rebuttable presumption 
that the drug or alcohol 
was the proximate cause 
of the injury/accident
•Presumption may be 
rebutted by “clear and 
convincing evidence”
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QUESTIONS?
























